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POINT I—The plaintiff-appellee’s brief was ‘actually 
misleading. 


This case was selected as appropriate for the filing of 
an Amici Curiae brief, because it presented a clearly de- 
fined issue for the consideration of the Court, i.e. does a 
shipowner owe any duty to a longshoreman with respect to 
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latent defects in the stow of cargo loaded by that long- 
shoreman’s stevedore employer! The trial record revealed 
no serious factual dispute, and therefore this appeal sub- 
mitted a clear cut legal question to the Court of Appeais. 


However, the clarity of this issue has been obscured by 
the brief of the plaintiff-appellee, who has elected not to 
meet the appellant's legal argument head on. A simple fact 
situation was made deliberately complex by unsupported 
statements, conclusions and inaccurate paraphrasing of 
the testimony. 


In like manner, the brief of the plaintiff-appellee fails to 
focus upon the legal issue, but rather diverts attention 
from that issne by reliance upon irrelevant authorities, or 
by interpretations and conclusions not warranted by those 
cases that are germane. 


The many factual inaccuracies ia the Munoz brief have 
been thoroughly enumerated by the appellant’s attorney, 
who as trial counsel, is eminently familiar with the testi- 
mony elicited in the District Court. The Amici Curiae take 
particular exception to the appellee's apparent contention 
that the dangerous condition in the stow consisted of an 
uneven and inadequate “escape hatch pathway”. The ap- 
pellee’s statement admitted on page 7 that dunnage should 
have been used and was not, and that the danger was com- 
pounded by covering the area with separation paper. How- 
ever, the importance of the misuse by the longshoremen of 
dunnage and separation paper was deemphasized by the 
appellee’s argument, which concentrated on the alleged in- 
adequacy of the so-called pathway. 


It is obvious that the appellee has characterized the area 
in the lower hold as a pathway in an effort to divert atten- 
tion from the hidden and latent nature of the defect in the 
stow. Although the record does not support the argument, 
the appellee has contended that the “pathway” was visible 
from the deck, and thereivre that the shipowner should 


have been aware of the danger. This contention disregards 
Munoz’ own testimony that the cargo, which was covered 
by separation paper, gave way beneath his feet. 


The appellee's misleading review of the “facts” should 
not distract the attention of the Court from undisputed 
testimony that Munoz’ stevedore employer stowed the 
cargo, used the dunnage and separation paper, and carried 
on the loading operation in a manner completely within 
the stevedore’s discretion. Any dangerous condition caused 
by the stevedore’s work was concealed by the separation 
paper used by the longshoremen, and therefore the defect 
was hidden. 


Although the appellee evidently contends that the ship- 
owner has a duty towards a longshoreman with respect to 
a latent defect in cargo stowed by his employer, it is not 
suggested how this alleged duty is to be discharged. The 
condition that caused the appellee's fall could not be de- 
tected unless the vessel’s crew moved the stow to de- 
termine if it had been properly dunnaged beneath the 
separation paper. This shipowner had not the authority, 
the obligation nor r the expertise to do. 


POINT Ii—The plaintiff-zppellee has misconceived 
the legal authorities. 


Plaintiff-appellee has devoted a substantial portion of 
his legal argument (pages 12-15) to a consideration of the 
Napol' decision, 536 F. 2d 505, and Sections 343 and 343 A 
of the Restatement (Second) of Torts. It may be argued 
that any consideration of the Napoli decision is inappro- 
priate here, because the Court of Appeals in that case con- 
sidered the shipowner’s responsibility with respect to an 
open *nd obvious condition. It was established in the 
instant case that any defect in the stow was covered by 
separation paper and could not be seen by the crew or by 
anyone else. Nevertheless, the appellee relies upon the 
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Napoli decision as support for the contention that the 
shipowner would be responsible whether the condition was 
obvious or latent. 


In spite of the many decisions incerpreting the Amended 
Act, it is the essence of the appellee’s argument that a 
shipowner is responsible for any defective condition aboard 
the vessel, regardless of its origin. or the identity of the 
party causing it. In substance, the plaintiff still relies 
upon the prior concept of a shipowner’s non-delegable duty, 
although that element has been eliminated by Congress and 
by the Courts. For example, the Napoli decision, upon 
which the appellee relies, stated at page 507 


“having abolished the doctrine of unseaworthiness as 

hasis of liability, Congress did not intend that a 
concept of negligence approximating no-fault liability 
should take its place. Bess v. Agromar Line, supra, 
518 Fed 2d 741-2. Also eliminated was the concept of 
a non-delegable duty to provide a safe place to work. 
1.D. Ramirez v. Toko Kaiun K.K., 385 F. Supp. 644, 


651-53 (N.D. Cal 1974); Slaughter v. S.S. Ronde, 390 
F. Supp. 637, 645 (S.D. Ga 1974), aff'd, 509 F. 2d 
973 (Fifth Cir. 1975) (per curiam); Slosctk +. Mare- 
mar Compania Naviera S.A., 399 F. Supp. 712 (W.D. 
Wash. 1975).” 


This subject has been thoroughly considered by the 
United States Court of Appeals for the Fifth Cir uit in a 
recent decision, as vet not reported officially. The Court 
considered together the appeals of two longshoremen who 
were injured in separate accidents under different circum. 
stances. These appeals, both of which were decided by the 
Fifth Cireuit on February 11, 1977, included Gay v. Ocean 
Transport & Trading, Ltd. Civil Action 74-1443, on appeal! 
from the United States District Court for the Southern 
District of Florida, and Guerra v. D/S, A/S Laly, Civil 
Action 73-H-1559, on appeal from the United States Dis- 
trict Court for the Southern District of Texas. These 
decisions are set forth in the addendum to this brief. 
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The Court of Appeals for the Fifth Circuit preceded its 
separate consideration of these appeals by a general review 
of the shipowner’s responsibility under the Amendments 
to the Longshoremen and Harbor Workers Compersation 
Act, in language that emphasizes the fallacy of the appel- 
lee’s position in the Munoz case. The cornerstone of the 
Court’s opinion was Section 905 (bh) of the Amended Aet, 
providing in substance that an employee of a stevedore shall 
have no cause of action for an injury caused by the negli- 
gence of other stevedore employees. At the same time, the 
Fifth Circuit gave full consideration to the effect of See- 
tions 343 and 343 A of the Restatement (Second) of Torts, 
demonstrating that there is no conflict among these con- 
cepts, if applied reasonably. The Court further stressed 
the importance of consistent application of these principles, 
in order to assure uniformity. 


The Court of Appeals then reviewed the Gay and Guerre 
appeals, in the light of the general principles emphasized 
in the general discussion of the problem. Although the 
facts in each case are dissimilar, both are relevant to the 
inste’ * appeal, as they demonstrate that Section 905 (b) of 
LH: “A was intended to apply te »ecidents such as that 
suffered by Munoz. 


The action by Rooserelt Gay was similar to the Munoz 
suit in several important respects. Gay was injured be- 
cause of the malfunction of a blower brought aboard the 
vessel by his stevedore employer to remove fumes from 
the cargo compartment. As in the instant case, the ship- 
owner had no knowledge of the existence of the dangerous 
condition. The Court correctly characterized the plaintiff's 
claim, in language which would be appropriate in the Munoz 
suit, as an effort to reestablish the shipowner’s non-dele- 
gable duty to provide a safe place to work. The Court 
cited Napoli as authority for the state:nent that the 1972 
Amendments intended to free shipowners from suits of this 
type. 


The action by Elias Guerra, considered by the Fifth Cir- 
cuit with the Gay appeal. is similar to the circumstances in 
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Napoli, as both involved open and obvious conditions that 
had existed for a period of time. The Court specifically 
found that the condition was known to the shipowner, al- 
though it had been created by Shippers Stevedoring Co., 
the plaintiff's employer. The Court held that the ship- 
owner was ‘xonerated from liability by Section 905 (b) of 
IHWCA, although the decision upheld the applicability of 
Section 343 A of the Restatement. The Fifth Cireuit ex- 
pressly agreed with the Second Circuit's findings in Napoli, 
536 F. 2d at 508, concerning a shipowner’s obligation to 
warn of an ope and obvious danger where the longshore- 
men might not be in a position to avoid the danger even 
though aware of it. 


However, it is most significant that the Fifth Cireuit did 
not invoke Section 343 A under the circumstances of the 
Guerra case. It is pointed out by the Court that the steve- 
dore created the hazard and stated “this was not the type 
of danger that must be faced notwithstanding knowledge.” 


It is respectfully submitted by the Amici that the Guerra 
decision emphasizes that Munoz has placed unwarranted 
reliance upon Napoli. Both Guerra and Munoz were in- 
jured by conditions created by fellow longshoremen and not 
by the shipowner. The Court in Napoli considored a con- 
dition whose origin was not established, as there was noth- 
ing in the d ion to indicate whether the crew or the 
ongshoremen had placed the plywood on the drums where 
Napoli fell. 


POINT I1l—The plaintiff-appellee would have this 
Court reinstate the shipowner’s non- 
delegable duty which has been elim- 
inated by Congress and the Courts. 


The appellee’s concept of the shipowner’s obligation to 
detect and correct a hidden dangerous condition is tanta- 
mount to the non-delegable duty which has been eliminated 
by Congress and .he Courts. This condition, created and 


7 


hidden by the longshoremen, could not be the subject of 
either actual or construal notice to the shipowner who had 
neither the right nor the duty to disturb the cargo after 
the stevedore loaded it, to ascertain whether it had been 
stowed properly. The pilaintiff-eppellee has cited no case 
imposing this duty upon the shipowner. In the absence of 
such a legal duty, there can be no fact question that the 
shipowner “should have known” of the condition, the-eby 
creating constructive notice. To pose this duty upon 
the shipowner would be to reinstate its non-delegable duty 
and the no-fault concepts of unseaworthiness. 


The appellee’s further misconception of the shipowner's 
responsibility is revealed on page 15 of the plaintiif-ap- 
pellee’s brief, where it was argued that the shipowner 
would be responsible for the stowage of cargo, regardless 
of its control or participation. This additiona! effort to 
establish a non-delegable duty was premised upon the 
obligation of a contractor “performing work which is 
likely :o ereate a peculiar unreasonable risk of physical 
harm to others unless special precautions are taken”. 


Aside from the question of whether loading of cargo is 
an activity likely to create an unreasonable risk of harm 
to others, the plaintiff-appellee disregards the n merous 
decisions imposing this cbligation only with respect to 
third parties, and not to the employees of independent con- 
tractors, such as Munoz. 


The Court of Appeals for the Second Circuit has in- 
terpreted New York law and has emphasized the distine- 
tion between injury to the general public and injury to the 
empiovees of an independent contractor performing the 
work. In 1960 the Second Cireuit considered a claim based 
upon the contention that the work was inherently daager- 
ous. The Court stated in Wallach v. U8. 291 F. Jd 69 at 


page 72: 


“Whatever may be the State Court's jnet. feat on for 


abowing reesvery by a pedestrian on the highway 
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against the property cwner, it is clear that New York 
has never allowed recovery by an employee of a sub- 
contractor in the present situation.” 


The distinction between a claim by a third party or by 
the general public and that of employees of independent 
contractors was later confirmed by the Court of Appeals 
for the Second Circuit, in Galbraith v. U.S., 296 F. 2d 681; 
and also in Lipka v. U.S., 249 F. Supp. 213, aff’d 369 F. 2d 
288, cert. den., 386 U.S. 935 (1967). 


Conclusion 


This shipowner had no duty to detect or correct the 
dangerous condition, created and hidden by the stevedore. 
It was precisely this type of accident for which a ship- 
owner was relieved of liability by Section 905 (b) of the 
Longshoremen and Harbor Workers Compensation Act, 33 
U.S.C. Section 901 et seg. Therefore, the verdict in favor 
of the plaintiff should be reversed and judgment entered 


in favor of the defendant-appellant. 


Respectfully submitted, 


Devcuerty, Ryax, Manoney, 
Peciecrino & GIUFFRA 

Attoraeys for Amici Curtae 

576 Fifth Avenue 

New York, New York 10036 


Laweence J. MaHoNey 

B. D. Vicxery, 

Roeystrox, Rayzoz, Viexeny & Winniass 
Of Counsel 
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ADDENDUM 


Decision of the Court of Appeals for the Fifth Circuit, 
dated February 11, 1977. 


Gay vs Ocean Transport & Trapinc Lrv., Crvm. Action 74 
1443 Guerra vs D/S, A/S Lary, Civ Action 73-H -1559 


Before Coteman, Ciark and Tsortar. Cireuit Judges. 


Tsorat, Circuit Judge: 


In each of these two cases a longshoreman in the employ 
of an independent stevedore sued the vessel on which he 
was working wher injured. The cases present a common 
question: What standard of negligence is to be applied in 
suits brought against vessels under the amended Long- 
shoremen’s and Harbor Workers’ Compensation Act 
(LHWCA), 33 U.S.C. § 901 et seq (Supp. IT 1972)? The 
parties and several amicus curiae have briefed this issue 
in a coramendably comprehensive and articulate fashion. 
We will, therefore, first elaborate the standards we find ap 
propriate in cases where a vessel is sued by an injured 
employee, and then we will apply those standards to the 
eases before us. 


I 


When Congress undertook revision of the LHWCA in 
1972, it was faced with the problem of what to do about the 
judicial undermining of the exclusive liability provision 
for employers.’ Under Seas Shipping Co. v. Steracki, 328 


* Act of March 4, 1997, ch. 509. £5. 44 Stat. 1425, now codified 
at 33 USC. §905(a) (Supp. I 1972) 

The liability of an employer shall be exelusive and in 
place of all ather liability of such employer to the employee. 
his legal representative, husband or wife, patenta, dependents, 
next of kin, and anyone otherwise entitled to recover damages 
from such emplower st law or in admiralty on account of wach 
injury or death 
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U.S. 85, 66 S.Ct. 872, 90 L.Ed. 1099 (1946), and Ryan 
Stevedoring Co. v. Pan Atlantic Steamship Corp., 350 
U.S. 124, 76 S.Ct. 232, 100 L.Ed. 133 (1956), the employee 
could sue the vessel for unseaworthiness and the vessel 
could then demand indemnity from the stevedore/em- 
ployer on the theory that it had breached an express or 
implied warranty of workmanlike performance to th- 
vessel.” The solution selected was to improve compensa- 
tion benefits while at the same time making a vessel liable 
only for its own negligence rather than for unseaworthi- 
ness." To effect this resuit, section 905(b) was added to 
the Act: 


In the event of injury to a person covered under this 
chapter caused by the negligence of a vessel, then such 
person, or anyone otherwise entitled ta recover dam 
ages by reason thereof, may bring an action against 
such vessel as a third party in accordance with the 


provisions of section 933 of this title and the employer 
shall not be liable to the vessel for such damages di- 
rectly or indirectly and any agreements or warranties 
to the contrary shal! be void. If sueh person was em- 
ploved by the vessel to provide stevedoring services, 


“See generally Smith v. M.S Captain Fred, —— F.2d ——. 
No. 75-1910 (5th Cir. Jan. 28, 1977): H.R.Rep. No. 1441, 92d 
Cong., 2d Sess., reprinted in [19721 U.S. Code Cong. & Ad. News 
pp. 4698, 4702. 


The House Repert put it in these words 

Accordingly, the Committee has concluded that, given the 
improvement in compensation benefits whieh this hill would 
provide, it would be tairer to all concerned ara fully consistent 
with the objewtive of protecting the health and safety of em. 
ployees whe work on board vessels for the liability of vessels 
as third parties to be predicated on negligener, rather than 
the no-fault coneept of seawerthines. HH R.Rep. No. i441, 2d 
Cong. 2d Sema. reprinted om [1972' ELS. Code Cong & Ad 
News pp 4698, 4703 


1] 
Addendum. 


no such action shall be permitted if the injury was 
caused by the negligence of persons engaged in pro- 
viding stevedoring services to the vessel. If such 
person was employed by the vessel to provide ship 
building or repair services, no such action shall be 
permitted if the injury was caused by the negligence 
of persons engaged in providing ship building or re- 
pair services to the vessel. The liability of the vessel 
under this subsection shall not be based upon the war- 
ranty of seaworthiness or a breach thereof at the time 
the injur, occurred. The remedy provided in this sub- 
section shall be exelusive of all ot remedies against 
the vessel except remedies avenable under this 
chapter.‘ 


Our task here is to flesh out what Congress intended by 
its use of the phrase “negligence of the vessel” For as- 
sistance we turn to ihe House Peport and quo.e at some 
len~th. 

The Committee believes that where a longshoreman or 
other worker covered under this Act. is injured 
through the fault of the vessel. the vessel should be 
liable for damages as a third party, just as Jand-basc«l 
third parties in non-maritime pursuits are liable for 
damages when, through their fault. a worker is in 
jured, 


‘33 USC. § 906ch Supp. I] 1972 Far discussians of the 
1972 Amendments to the LHWCA and their effect. see genecally 
Tandon v. Lief Hoegk & Ca. 3 Fo2d 756 (3d Cir. 1975. car? 
denud, 1% radia ¢. Gulf Ins. €o.. 42208 2055. 96 SO: _ 

Wheriin Pittshuceh Nive 
cert. denwed, 423 T° 8 {ix 4 


wheate ¢ Sf aminkligte NedNagd 


Eepswagh, 3 Spy ile Theor 25,5 Ramire: vr. Toke 
Aiea, 085 F Supp. 644 ; i‘si. 174 cas ¢. * Breakers’ 
Nehitakrts Ges 79 F Sago 3 
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... This would place vessels in the same position, inso- 
far as third party liability is concerned, as lund-based 
third parties in non-maritime pursuits. 

The purpose of the amendments is to place ar em- 
ployee injured aboard a vessel in the same position : 
would be if he were injured in non-maritime empiloy- 
ment ashore, insofar as bringing a third party damage 
action is concerned, and not to endow him with any 
special maritime theory of liability or cause of action 
under whatever )rdicial nomenclature it may be called, 
such as “unseaworthiness”, “non-delegable duty”, or 
the like. 

* * . . . ” 

Permitting actions against the vessel based on negli- 
gence will meet the objective of encouraging safety 
because the vessel will still be requ. ed io exercise the 
same care as a land-based persea in vo viding a safe 
place to work. Thus, rothing uw this bl is intended 
to derogate from the vessel's respons oility to take ep- 
propriate corrective action where ‘ \uows or should 
have known about a dangerous e5.i.tion 


+ * . ? e 


Under this standard. ax acopte hy to Committee, 
there will, of course, be disputes as ‘o whether the 
vessel was negligent ina pa:iienlp- case “uch i. ‘es 
ean only be resolved through the app ‘on of ac- 


cepted princinlies of tort iaw ana tae ordinary process 


of liligation—just z hey are i> cases involving al- 
lewed negligence by land-based third parties. The 
Committee intends { #t on the one hand an employee 
immyured on board 2 vesse! shall be in no less favorable 
position vis & vie his 1 ghts agaiust the vessel as a 
third party than ix an etapioyee who is injured on 
land, and on the other hand, that the vessel shall not 
be lable as a third party unless it is proven to have 
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acted or have failed to act in a negligent manner such 
as would render a land-based third party in non- 
maritime pursuits liable under similar circumstances. 
* ze * * e e a 

Finally, the Committee does not intend that the 
negligence remedy authorized in the bill shall be ap- 
plied differently in different ports depending on the 
law of the State in which the port may be located. 
The Committee intends that legal questions which may 
arise in actions brought under these provisions of the 
law be determined as a matter of Federal law. In 
that connection, the Committee intends that the ad- 
miralty concept of comparative negligence, rather 
than the common !aw rule as to contributory negli- 
gence, shali apply in cases where the injurad em- 
ployee’s own negligence may have contributed to 
causing the injury. Also, the Committee intends that 
the admiralty rule which precludes the defense of “as- 


sumption uf risk’’ in an action by an injured employee 
sha!l also be applicable.’ 


From these vassages and section 905(b) itself we distill 
the following conclusions: 


(1) Congress intends jor the federal courts to develop 
a uniform federal eemmon law te control LHWCA suits 
against vessels.* 


*H.R.Rep. No. 1441, 92d Cong. 2d Sess, reprinted in | 1972) 
US. Cade Cong. & Ad. News op. 4698, 4702-05. 


“€4%. Moragne v. States Merine Limes, 498 US. 475, 92 S41 
1772, 26 L. Ee. 2d 339 (1970) cuniform federal law to be enplied in 
LHWCA actions); Pope & Talbot, Inc. v. Hawn, 3446 US. 406, 
74 S.Ct 202. 98 L.Ed. 143 (1953), Robins Drydock & Kepair Co. 
v. Deadl, 266 US. 449, 457, 45 S01. 157, 69 LL Ed 472 (1925). Ne. 
Par. to. vo demsen, 244 US. 205, 205, 37 Sat. BM, G1 Led ite 

1917). Reranch vo Schoamann, 445 Fd ITS, VS (Ath Cor, 197) 
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(2) That LHWCA federal common law is to be based 
on negligence concepts; the unseaworthiness of a vessel is 
not an acceptable ground for relief. 


(3) LHWCA negligence law is to be guided primarily 
by analogy to land-based law concepts.’ The stevedore is 
to be viewed generally as an independent contractor and 
its employees as invitees of the vessel owner. 


(4) However certain common land-based principles of 
state law are not to be carried over into the federal law 
governing LHWCA suits. Assumption of risk may not be 


In Brock v. Coral Drilling, Inc., 477 F.2d 211 (Sth Cir. 
1973), we stated in dicta tha’ section 905(b) places the shipowner, 
‘in so far as third party liability is concerned, in the same position 
as land-based third parties in non-maritime pursuits.” Jd. at 213 
n.l. Even a eursory examination of the legislative history demon- 
strates that the Brock court was correct. Moreover, the following 
courts have applied land-based concepts of negligence in section 
905(b) suits: Anuszeawshi ve) Dynamic Mariners Corp., 540 F.2d 
757 (4th Cir 197t per curiam). aff'g, 391 F.Supp. 1148 ‘D.Md 
1975: Butle: O-Y Finalines, Lid., 537 F.2d 1205, 1206 n.2 

4th Sy 1976 Vapoli He He mre Lines Ltd i 436 F od mK (2d 
Cir. 1976); Cummincs v. “Sidarma™ Soc., 409 F.Supp. 869 (E.D 
La, 76s. Solsets v. alaremar Compania Nariera, S_A.. 399 F Supp 
712 Wo) Wash. 1875 Crashaw + Aonmklijhe Nedlioud, B. V 
Rijswijk, 398 F Supp. 1224 .D.0r.1975); Frasca v. Prudential. 
(race Lines, Inc., 394 F.Supp. 1092 (D.Md.1975): Fitzgerald 1 
Companta Naviera La Molinera, 304 F Supp $12 E.D.La. 1975 
Jackson v. Lukes Bros. Steamship Ca,., No, B-74-38 (ELD. Tex. Juls 
16. 1974 Robinsen «. Diruw Machine Welding & Metal Works, 
Ine. No 74-533 7 ED.La. Maz 1, 1975), Parker +. Costa Amatort S 
P. A., No. 74-454-.N (E.D.Va. April 28, 1975). Juknson v. Zenith 
Vasigation, No 74-1502 ©E.DLa. Feb. 12. 1975). Slaughter 

S. 8. Render, 396 F Supp. 657 SS. D.Ga. 1974. aff'd per cu. com 
we Food O75 Sth Cir 975 Berree Fista Wercant: tiran 
elaumicanc, (33 F Supp. 1205 ptr 1974 iamure: v. Jobo Ran 
A. A., 385 F Supp. 644 N.DCal 1974), Citizen o MOV Triton, 
us4 Supt 188 EP Tex. 1974 Pedison sessed Wastin, 
“Supp 4 (ED) fa ti Pbk Verifin: Overseas Corp. asc 
Fisdupp 222 ED Tex 1874). Laces “Ariwkaes” Schifakrts Ges 
{? F Supp 759 (FD Ps. 1974 
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utilized as a defense, and comparative negligence, rather 
than contributory negligence, is to be applied. 


Our brethern in the Second and Fourth Circuits have 5 
already faced the problem before us and have agreed that 
land-based principles are to guide in the establishment of 
a federal law. Anuszewski v. Dynamic Mariners Corp., 540 

F.2d 757 (4th Cir. 1976); Napoli v. Hellenic Lanes, Lid., 
at 536 F.2d 505 (2d Cir. 1976). Moreover, those circuits have 
both relied upon the Restatement (Second) of Torts for 
guidelines. 540 F.2d at 759; 536 F.2d at 508-09. In the 
interest of fulfilling the Congressional desire of uniformity, 
we, too, adopt the Restatement formulation. Restatement 
(Second) of Torts § 342 (1965) provides, 

A possessor of land is subject to liability for physical 
harm caused to licensees by a condition on the land if, 
but only if, 

(2! the possessor knows or has reason to know of 
the condition and should realize that it involves an un 
reasonable risk of harm to such licensees, and should 
expect that they will not discover or realize the danger, 
and 

(b) he fails to exercise reasonable care to make the 
conditien safe, or to warn the licensees of the cendi- 
tion and the risk involved, and 

(ce) the licensees do not knew or have reason to A 
know of the condition and the risk involved. 


Section 343 states, 


A possessor land is subject to liability for physical 


ey 


harm caused to his invitees by a condition on the land 
if, but only if, he 

ia) knows or by the exercise of reasonable care 
would discover the eondition, and should realize that 
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it involves an unreasonable risk of harm to such in- 
vitees, and 


(b) should expect that they will not dise: ver or 
realize the danger, or will fail to protect themselves 
against it, and 


(c) fails to exercise reasonable ire to protect them 
against danger. 


Section 343 A continues,* 


(1) A possessor of land is not liable to his invitees 
for physica: harm caused to them by any activity or 
condition on the land whose danger is known or obvi- 
ous to them, unless the possessor should anticipate 
the harm despite such knowledge or obviousness. 


(2) In determining whether the possessor should 
anticipate harm from a known or obvious danger, the 
fact that the invitee is entitled to make use of public 
land, or of the facilities of a public utility, is a factor 
of importance indicating that the harm should be an- 
ticipated. 


These general standards should be utilized in the future 
to assure uniformity in cases brought under section 905(b) 
of the LH WCA to reeover for injuries caused by the negli- 
gence of the vessel. We proceed now to apply these 
standards to the cases befor us. 


{l 
A. No. 15-2729 


Roosevelt Gay was emplosed as & longshoreman by At- 
lantic Stevedoring ('o. On the date of his injury he was 


* Restatement iSecumd) * Torts § 443. comment a (1964), in. 
structs thet aection 343 “should be read together with 1 345 A’ 
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assigned to operate a propane forklift in an unventilated 
reefer compartment aboard the M/V Prometheus. To re- 
move the noxious fumes emitted by the forklift, a blower 
was placed on board the vessel by the stevedore. Unfortu- 
nately, the air hose connected to the blower was not long 
enough to reach into the reefer compartment. Approxi- 
mately one hour after operations began, the plaintiff and 
other longshoremen working with him began to feel ill. Gay 
was removed from the vessel and taken te a local hospital, 
where it was determined that he had suffe: @ cirbon mo- 
noxide poisoning from the inhalation of the *v > \s. 


tay admits that the duty to provide a blower to remove 
the fumes from the compartment rested on his employer, 
the stevedore, and not on the vessel. He further acknowl- 
edges that the operators of the vessel had no knowledge 
that the dangerous condition existed. Still, they attempt 
to predicate a theory of possible -:ssel liability upon the 
fact that a federal regulation was violated. That regula- 
tion requires the employer to ascertain the quantity of 
earbon monoxide in a compartment like that in question 
here within thirty minutes after placement of a forklift 
into the compartment. 29 (.F.R.  § 1918.93(a)(1)(i) 
(1976). This was not done by Gay's emplover. Gay argues, 
however, that this reguistion can provide the standard of 
eare for a negligence action against the vessel. 


We disagree. The vessel had no similar duty to cheek 
the carbon monoxide content of the compartment.’ Gay's 

*«*° FR. § 7918.2(b) makes clear that the regulation only applies 
ta emplovers and not veasels 


It is not the intent of the regulations of thic part to place 
additional respons: ities or duties on owners, operators, agents 


or tiasters of veasele usiews such persons are scting as employ 


ers. nor is it the intent af those regulations to relieve such 


ous? s + ‘ c » 
tee Ta tes erte « nad*ets £ Weouns f vweit curtis 


fof im 
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argument is, in effect, that the vessel has a non-delegable 
duty to provide a longshoreman with a safe place to work. 
But this is exactly the type of liability without fault con- 
cept from which Congress sought to free vessels by the 
passage of the 1972 Amendments.” Napoli, 536 F.2d at 
507; Bess v. Agromar Line, 518 F.2d 738 (4th Cir. 1975); 


footnote continued from preceding page) 


bilities or duties now placed upon them by law, regulation or 
custom. 


Even under the pre-1972 LHWCA, the general principle was that 
“liability for failure to comply with safety regulations should be 
imposed on the party exposing the injured employee to the dam- 
gerous condition.” Brock v. Coral Drilling, Inc., 477 F.24 211, 215 
(Sth Cir. 1973). See also Burrage v. Flora Mercante Granco- 
lombiana, 431 F.2d 1229 (5th Cir. 1970) 


Teofilovich v. D'Amico Mediterranean/Pacific Line, 415 
F.Sn ». 732 (C.D.Cal.1976), the Court refused to apply Restate- 
ment (Seeond) of Torts §§ 413 & 416 (1965) to hold a shipowner 
vicariously liable for the negligence of the stevedore, bolding that 
this “would do violenee to the ietter and poticy of 33 U.S.C. 
$95(b). .. . Congress specifically excluded a rule of viearious 
liability, specifically exeluded a rule of liability without fault and 
specifically exeluded the concept of a non-delegable duty, all of 
which are the express and explicit result of section 416." 415 
F Supp. at 734-36. See also Frasca v. Prudential-Grace Lines, Inc., 
394 F Supp. 1092 (D.Md.1975;; Anuszewski 1. Dynamic Mariners 
Corp. 391 F.Supp. 1143, 1145 (D.Md 1975), aff'd, 540 F.2d 757 
4th Cir. 1976) (per curiam); Lucas v. “Brinknes” Schiffahrts 
&es., 379 F Supp. 759 (E.D.Pa 1974 
We repeat at this point the admonition of the House Report 
that “nething in this bill is intersda<] to derogate from the vessel's 
responsibility to take appropriate corrective action where it knows 
or should have known abdut a dangerous condition H.R Rep 
Na 1441, 924 Cong a4 Seas... re printed im 1972) I M4 ode (‘ong 
4 Ad News py) 46s 4704 Nee s'so West 1 Unated States, 61 
U.S. 118, 123, 80 S.Ct. 169. 4 L.Ed. 2 161 (1959): Mereat ¢ 
Farrel! Lines, inc., So. 73-2615 (| E.DPa. Jan. U5, 1976); Solsetk « 
Maremar Companta Naveera, S.A, 38 F.Supp. 712 (W.D. Wash 
1975:: Presca, 394 F. Supp. at 108s. It is uncontroverted here, 
however, that the veese! dad not have ctther actual or const maictive 


ts earieon raunaxkle leve 
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Solsvik v. Maremar Compania Naviera, S.A., 399 F.Supp. 
712 (W.D.Wash.1975) ; H.R.Rep. No. 1441, 92d Cong., 2d 
Sess., reprinted in [1972] U.S.Code Cong. & Ad.News pp. 
4698, 4703. Section 905(b) instructs that a longshoreman 
does not have a cause of action against a vessel if his in- 
jury “was cansed by the negligence of persons engaged in 
providing stevedoring services to the vessel.” Such is the 
case here. Since the district court granted summary judg- 
ment for the vessel, that judgment must be affirmed. 


B. No. 75-2441 


Elias Guerra worked as a longshoreman for the 
Shippers Stevedoring Co. (Shippers). Shippers was hired 
to unload steel, varying in length from forty to sixty-five 
feet, from (he vessel M/V Lyra. In order to remove the 
stee! frou its compartment, the ship’s boom, operated by 
an employee of the stevedore, was first used to raise the 
steel enough to get wooden blocks underneath it. Then 
the boom was swrng out of the way so that an on-shore 
crane and chains could be brought into the hold to remove 
the steel. The accident occurred when the ship’s boom was 
swinging into position over the hold. The boom’s breakout 
wire snagge na 125-pound pailet which was stacked by 
the katch « ung, causing it to fall about thirty feet into 
the hold ana strike Guerra on the back of the head and 
right shoulder 

The pallets had been transported on top of the ste e] in 
the holds, and so prior to unloading they had had to be re- 
moved, This task was performed by the stevedore, and 
Shippers stacked them next to the hatch coaming after 
heing informed by erew members that they could not be 
placed on the dock. Although the hazardous condition Was 
readily apparent and brought to the attention of the super 


visory personnel of Shippers by tts longshoremen, the 


allets were not removed or tin) down to prevent what 
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foreseeably occurred. After a bench tria!, the district coart 

~d that Shippers had been negligent in creating the 
dangerous condition, in failing to correct it and in its op- 
eration of the ship’s cargo boom. The court found no 
negligence on the part of the vessel but did determine 
that the danger was o,en and obvious and as well known 
to the shipowner as it was to the stevedore. Applying 
land-based negligence concepts, the court concluded that 
the “shipowner was under no duty to warn the inde- 
pendent stevedoring contr: *tor or his employees, inelud- 
ing the plaintiff, of the open and obvions danger which 
the independent contractor created aboard the vessel and 
which was admittedly known and appreciated by the inde- 
pendent contractor’s employees, including the plaintiff.” 
Appendix at 125. 

We hold that the district court had ample evidence to 
support his findings of fact and, hence, that they are not 
clearly erroneous. The court was also correct in adopting 
land-based negligence principles to decide this case, as we 
have already explained. It is clear that the vessel has no 
liability under section 905(b) since the sole cause of in- 
jury was the negligence of the stevedore.” 

Comment need be made. however, about the possible 
intimation of the holding the district court that a vessel 
has no duty concerning an\ janger which is open and obvi 
ous to the stevedere or its emplevees.”* This indeed has 


‘* We have reeent!y explained that in ail tort casea, be they 
strict liability or ordinary negligence cases, causation must be 
established before recovery wiil be allowed Higainhotham + 
Webil Oi} Corp., 545 F.2d 422 (Sth Cir. 1977 


We do not intend to fault the district court. It noted the 
oper, and obvious nature of the danger, but did not hold that that 
fact, operating alone, relieved the vewel of liability. Instead, Re 
statement (Secend) of Torts 3545 A (1965), the appropriate 
guideline, waa cited and, ax we shall note in the text ifra, appro 
pristely apple Nee Appendix at 126 
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been the traditional rule concerning owners of land and 
their invitees,’ and it has been applied in several suits 
brought under section 905(b).- The traditional rule’s 
appropriateness in LHWCA suits has been rejected by 
several courts, however,’® for two cogent reasons. 

First, the traditional rule has increasingly given way 
in recent years to the view that the obviousness or knowl- 
edge of a dangerous condition on certain property does not 
necessarily relieve the owner of his obligation to take fur- 
ther precautions to remedy the danger.“* This modern 
trend has been reflected in section 343 A of the Restate- 
ment (Second) of Torts, which we adopted supra. We 
agree with the Second Circuit that “[{a]lthough the invitee 
(or in this case the employee) may be under a duty to 
avoid harm likely to result to him from open and obvious 
dangers, he may not be in a position fully to appreciate 
the risk or to avoid the danger even though aware of it.” 
Napoli, 536 F.2d at 508. 


13 The traditional rule is found in Restatement of Torts § 340 
(1934) : “A possessor of land is not subject to liability to his lincen- 
sees, whether business visitors or gratuitous licensees, for bodily 
harm caused to them by any dangerous condition thereon, whether 
natural or artificial, if they know of the condition and realize the 
risk involved therein.” Cases applying the traditional rule are 
collected in Annot., 35 A.L.R.3d 230, 244-53 (1971). 


14 See, e. g. Cummings v. “Sidarma” Soc., 409 F.Supo. 869 
(E.D.La.1976); Robinson v. Dirte Machine Welding & Metal 
Works, Inc., No. 74-533 (E.D.La. May 1, 1975); Fedison v. Vessel 
Wislica, 382 F.Supp. 4 (E.D.La.1974); Hite v. Maritime Overseas 
Corp., 380 F. Supp. 222 (E.D.Tex.1974). See also Ramirez v. 
Toko Kaiun K. K., 385 F.Supp. 644 (N.D.Cal.1974). 


18 See, e. g. Napoli v. Hellenic Lines, 536 F.2d 505 (2d Cir. 
1976); Croshaw v. Koninklijke Nedlloyd, B. V. Rijswijk, 398 
F.Supp. 1224 (D.Or.1975) ; Frasca v. Prudential-Grace Lines, Inc., 
394 F.Supp. 1092 (D.Md.1975). 


16 See generally Annot., supra note 13, at 254-62. 
17 Dean Prosser in his treatise gives a more elaborate explana- 


(footnote continued on following page) 
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The more telling criticism of the traditional rule, how- 
ever, is that it is premised in large part on the concepts 


(footnote continued from preceding page) 


tion of the modern rule: 


Likewise, in the usual case, there is no obligation to pro- 
tect the invitee against dangers which are known to him, or 
which are so obvious and apparent to him that he may reason- 
ably be expected to discover them. Against such conditions 
it may normaliy be expected that the visitor will protect him 
self. It is for this reason that it is so frequently held that 
reasonable care requires nothing more than a warning of the 
danger. But this is certainly not a fixed rule, and all of the 
circumstances must be taken into account. In any case where 
the occupier, as a reasonable man, should anticipate an un- 
reasonable risk of harm to the invitee notwithstanding his 
knowledge, warning, or the obvious nature of the condition, 
something more in the way of precautions may be required. 
This is true, for example, where there is reason to expect that 
the invitee’s attention will be distracted, as by goods on dis- 
play, or that after lapse of time he may forget the existence 
of the condition, even though he has discovered it or been 
warned; or where the condition is one which would not reason- 
ably be expected, and for some reason, such as an arm full of 
bundles, it may be anticipated that the visitor will not be 
looking for it. It is true also where the condition is one such 
as icy steps, which cannot be negotiated with reascnable safety 
even though the invitee is fully aware of it, and, because the 
premises are held open to him for his use, it is to be expected 
that he will evertheless proceed to encounter it. In all such 
eases the jury may be permitted to find that obviousness, warn- 
ing or even knowledge is not enough. W. Prosser, The Law of 
Torts § 61, at 394-95 (4th ed. 1971) (footnotes omitted). 


In Brock v. Coral Drilling, Inc., 477 F.2d 211 (5th Cir. 1973), 
we recognized similar principles in a LHWCA ease in which the 
1972 Amendments were not applicable. In that case, the plaintiff 
Broek was aware of hazardous conditions existing on the vessel on 
which he was working, but continued to work after protests to his 
supervisor proved unavailing. We affirmed a finding that Brock 
had met the standard of ordinary prudence, noting that he was 
economically dependent upon the stevedore for future employment. 
Td. at 215. 
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of contributory negligence and assumption of risk.* As 
previously recounted, both of these concepts are inappro- 
priate in section 905(b) cases. It would be wholly im- 
proper, then, indirectly to introduce these principles into 
“LHWCA suits by adopting the traditional rule that if a 
hazard is open and obvious that fact alone absolves the 
owner of his negligence.”* 

Despite our rejection of the traditional rule, we still 
affirm the judgment of the district court in this case. Even 
though the crew of the vessel was aware of the dangerous 
condition presented by the stack of pallets, it was the steve- 
dore who created the hazard in the first place and it was 
the stevedore that failed to tie the pallets down and then 
carelessly knocked one into the hold. This was not the 
type of danger that must be faced notwithstanding knowl- 


18 Napoli, 536 F.2d at 508; Annot., supra note 13, at 236, 263- 
65, 269-72. Illustrative of those cases holding that the obvicus- 
ness of a dangerous condition is proof of contributory negligence 
as a matter of law is Parvino v. Wellman’s Funeral Parlors, Inc., 
176 So.2d 749 (La.App.1965). In Parvino the court held that, 
even if the steps on which the plaintiff fell were wet and slippery, 
since he had shortly before traversed them, he was aware of their 
condition and was thus guilty of contributory negligence in his 
misadventure. Id. at 751. See alse Romano v. Juneau, 198 So.2d 
499 (La.App.1967). 

An example of the traditional rule utilizing the assumption of 
risk rationale is Wade v. Roberts, 118 Ga.App. 284, 163 S.E.2d 
343 (1968). In Wade the plaintiff slipped and fell on a driveway 
over which was strewn loose gravel. The court held that “by 
walking thereon she assumed any risks incident thereto and was 
guilty of such lack of ordinary care for her own safety as would 
prevent a recovery.” Id. at 287, 163 S.E.2d at 345. See also Rogers 
v. Atlanta Enterprises, Inc., 89 Ga.App. 903, 81 S.E.2d 721 (1954) ; 
Bradley v. Relph Nor-Tex Hide Co., 428 S.W.2d 481 (Tex.Civ. 
App.1968). 


19 Of course, that the danger is open and obvious or that the 
plaintiff had knowledge of the hazard will likely be highly rele- 
vant to the appropriate inquiry into the ecmparative negligence 
of the employee. 
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edge. The finding of the district court that the stevedoie’s 
negligence was the sole proximate cause of Guerra’s in- 
jury is not clearly erroneous. 


Ii 


These cases have presented for our review the issue of 
what standard should be applied when a vessel is sued for 
its negligence under section 905(b) of the LHWCA. In 
the interests of uniformity among the courts of this cireuit 
and throughout the federal system, we have adopted the 
formulation of the Restatemnt (Second) of Torts §§ 342, 
343 & 343 A (1965).% Applying those standards to the 
cases before us, they are both hereby AFFIRMED. 


2° By adopting as guidelines the land-based principles found 
in the Restatement (Second) of Torts, we do not indicate, of course, 
that vessel owners have the identical duties of owners of land. A 
ship presents its own special hazards. As always, a determination 
of the reasonableness of a defendant’s actions (or lack thereof) 
requires an examination of all the circumstanves surrounding the 
injury. 
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